
 

 

 

 

CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 07/15/2022 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and 

must specify, in detail, what provision(s) of the tentative ruling they intend to argue and 

why. Counsel or self-represented parties requesting argument must advise all other 

affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to timely 

advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO AND AUDIO 

CAPABILITY) PROVIDED TIMELY EMAIL NOTIFICATION IS RECEIVED BY THE 

DEPARTMENT AS PER THE ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU 

OF THE TIME OF YOUR ZOOM HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some appear by 

zoom, while others appear in person. CourtCall is not an option for law and motion matters 

due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

If the parties so stipulate the appearance can be in person (at a time provided by the Clerk 

of Dept. 07) provided that the stipulation is given to the Clerk of Department 07 by 4:00 p.m.  
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1. 9:00 AM CASE NUMBER:  MSC17-00580 
CASE NAME:  ROE VS MT DIABLO USD 
 MOTION  SEAL EXHIBITS 1-4 TO SETTLEMENT CONF STATEMENT+0001+ 
*TENTATIVE RULING:* 
 
Unopposed motion granted. 
 

 

  

 
    

2. 9:00 AM CASE NUMBER:  MSC18-00362 
CASE NAME:  COSTELLO VS FCA US LLC 
 *HEARING ON MOTION IN RE:  TERMINATING, ISSUE & OR EVIDENTIARY SANCTIONS 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this matter to 7/22/22. 
 
 

 

  

 
    

3. 9:00 AM CASE NUMBER:  MSC18-00860 
CASE NAME:  NAREZ VS. G&K SERVICES 
 *HEARING ON MOTION IN RE:  664.6 MOTION 
*TENTATIVE RULING:* 
 
 
 
Hearing vacated pursuant to party request. 
 
 

 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC19-01719 
CASE NAME:  TRUCK EXCHANGE VS. BURTON 
 MOTION FOR SUMMARY  JUDGMENT FILED BY DEFT: TONIA BURTON 
*TENTATIVE RULING:* 
 
Hearing dropped by Court. The complaint of Truck Exchange v Burton (one of 3 complaints in this 
case) has settled.  

 

 

 
    

5. 9:00 AM CASE NUMBER:  MSC20-00730 
CASE NAME:  VILA VS. DTR; WILCOX 
 *HEARING ON MOTION IN RE:  FOR ORDER COMPELLING ARBITRATION 



 

 

 

*TENTATIVE RULING:* 
 
This matter is continued to August 12, 2022. The case management conference set for August 10, 
2022 is continued to August 12, 2022. 
  
Plaintiff was served a copy of Schilt’s declaration in support of the motion to compel arbitration 
without any exhibits attached. (Tom dec. ¶20.) The attached exhibits include the arbitration 
agreement, which is the basis of Defendant’s motion to compel arbitration.  
  
Defendant shall serve a complete copy of the Schilt declaration by email and mail or overnight mail by 
July 18, 2022. A proof of service shall be filed by July 28, 2022. Plaintiff may file and serve a 
supplemental opposition by July 28, 2022. Defendant may file and serve a supplemental reply by 
August 3, 2022.  
 
 

 

  

 
    

6. 9:00 AM CASE NUMBER:  MSC21-01692 
CASE NAME:  FHL WEB INC. VS JACK 
 HEARING ON DEMURRER TO:  PLAINTIFFS SECOND AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this matter to 8/12/22. 
 

 

  

 
    

7. 9:00 AM CASE NUMBER:  MSC21-02470 
CASE NAME:  AMERICAN GUARANTEE & LIABILITY VS. CA FIRE SYSTEMS 
 HEARING ON DEMURRER TO:  FILED BY DEFT/RSP: ADT COMMERCIAL LLC, A COLORADO LIMITED 
LIABILITY COMPANY AS SUCCESSOR IN INTEREST BY WAY OF MERGER WITH RED HAWK FIRE & 
PRIVATE ATTORNEY: EDWARD GAUS 
*TENTATIVE RULING:* 
 
 

The demurrer filed by defendant ADT Commercial LLC (“defendant”) is overruled. Defendant 
shall file and serve its answer on or before July 25, 2022. 

Plaintiff, American Guarantee & Liability Insurance Company, was the insurer of property 
owned and operated by Lifelong Medical Care. (Complaint, ¶7.) On or about December 22, 2018, the 
property was damaged when a fire suppression system discharged water. Defendants' negligence 
caused the loss because, as fire suppression systems experts, defendants knew or should have known 
that the sprinkler installed was too close to the heating vent and/or not sufficiently rated given its 
proximity to the heating vent. A reasonable inspection would have revealed the sprinkler was failing 
and needed to be replaced. (Complaint, ¶8.) As a result of having paid under the terms of the 
insurance policy, plaintiff claims damages in the amount of $134,717.05. (Complaint, ¶13.) 



 

 

 

After meeting and conferring with plaintiff, defendant filed the present demurrer to the 
complaint, arguing, in sum, that the complaint is based on an alleged failure to inspect, which was a 
contractual duty pursuant to a contract with Pinole Shores Owners Association c/o Kocal Properties. 
Defendant argues its duty to inspect was limited by the contract, and that the contract includes a 
waiver of liability and limitation on damages that prevent damages as requested. Plaintiff responds by 
objecting to consideration of the contract and noting that the contract is not alleged. Plaintiff further 
responds that the demurrer mischaracterizes the complaint’s allegations.  

In ruling on a demurrer, the court considers the face of the pleading attacked and matters 
subject to judicial notice. (Code Civ. Proc. § 430.30(a).) The limited role of a demurrer is to test the 
legal sufficiency of a complaint. It raises issues of law, not fact, regarding the form or content of the 
opposing party's pleading. (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For 
purposes of a demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital 
Dist. (1992) 2 Cal.4th 962, 967.) “If the complaint states a cause of action under any theory, regardless 
of the title under which the factual basis for relief is stated, that aspect of the complaint is good 
against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) A 
demurrer cannot be taken to only a part of a cause of action or count. (Kong v. City of Hawaiian 
Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1047; Reed v. Drais (1885) 67 Cal. 491, 
491.) 

As pointed out in the opposition, the demurrer attacks the existence of a contractual duty to 
inspect the sprinkler, but the complaint mentions no contract. Instead, the complaint alleges 
negligent inspection, breach of a duty based in tort. While a contractual duty may exist here, the 
same act may constitute both a breach of contract and a tort. (Vandenberg v. Superior Court (1999) 
21 Cal.4th 815, 840.) Because a contract is not pleaded, and the offered contract does not name 
plaintiff or its insured, defendant’s position that the contract should be considered as forming the 
basis of the complaint is unpersuasive. (See Reply, n. 3).  

No request for judicial notice was filed, nor would judicial notice be appropriate here. The 
existence of a contract between private parties cannot be established by judicial notice under 
Evidence Code section 452, subdivision (h). (Gould v. Maryland Sound Industries, Inc. (1995) 31 
Cal.App.4th 1137, 1145.) Defendant’s reply brief does not raise any other subdivisions of section 452, 
impliedly conceding that none would embrace the matter sought to be noticed here.  

While the reply argues the Court “may take judicial notice on its own volition,” and cites Scott 
v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752, this statement does not bypass the 
statutes governing judicial notice. Nor is the holding in Scott particularly on point. The Scott case was 
recently distinguished by the Fourth District Court of Appeal, wherein judicial notice of a private 
contract was denied. (See The Travelers Indemnity Co. of Connecticut v. Navigators Specialty Ins. Co. 
(2021) 70 Cal.App.5th 341, 354 [noting Scott involved a government document and was accordingly 
governed by Evidence Code section 452, subdivision (c): “Scott does not provide authority allowing a 
court to take judicial notice of a contract between private parties.”].)  

Even if the contract were subject to judicial notice, the record does not establish any 
relationship whatsoever between Pinole Shores Owners Association c/o Kocal Properties and plaintiff. 
Such relationship would be necessary to confer authority on the association to bind plaintiff and/or its 
insured to the terms. Additionally, the allegations include negligence in the initial installation of the 
sprinkler, not solely negligent inspections after installation was completed. The initial installation is 
not covered by the service contract defendant has submitted.  



 

 

 

Assuming the facts of the complaint, as we must, the allegations sufficiently state a cause of 
action. 

 
 

  

 
    

8. 9:00 AM CASE NUMBER:  MSC22-00190 
CASE NAME:  SMITH VS. GENESIS SYSTEMS INTERNATIONAL 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
 
Before the Court is Defendants Genesis International, Inc. (“Genesis”) and Jon Valdez’s (“Valdez”) 

(collectively “Defendants”) Motion to Strike Portions of Plaintiff Raymond Scott Smith, as an 

individual, and as trustee of the Raymond Scott Smith Trust dated February 6, 1996’s (“Plaintiff”) First 

Amended Complaint (the “Motion”).  

Defendants’ Motion moves to strike allegations in the First Amended Complaint (“FAC”) related to (1) 

alter ego, (2) the Third Cause of Action for Unfair Business Practices, (3) the Fifth Cause of Action for 

Intentional Misrepresentation, as well as (4) portions of the Prayer pertaining to the Unfair Business 

Practices and Intentional Misrepresentation causes of action. 

Defendants’ Motion is filed at the same time as Defendants’ Demurrer which was directed at the 

Unfair Business Practices and the Intentional Misrepresentation causes of action. The Court refers the 

Parties to the simultaneously issued tentative ruling on Defendants’ Demurrer. As that ruling resolves 

the issues related to the instant Motion with respect to points (2)-(3), and part of issue (4) above, the 

Court will only address the issues related to the alter ego allegations and the prayer for relief related 

to the Intentional Misrepresentation claim in this Order.  

Standard 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of motion to 

strike the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) §435(b)(1); Cal. Rules of Court, 

Rule 3.1322(b).) The court may, upon a motion or at any time in its discretion and upon terms it 

deems proper: (1) strike out any irrelevant, false, or improper matter inserted in any pleading; or (2) 

strike out all or any part of the pleading not drawn or filed in conformity with the laws of California, a 

court rule, or an order of the court. (CCP §§ 436(a)-(b); Stafford v. Schultz (1954) 42 Cal.2d 767, 782 

[“matter in a pleading which is not essential to the claim is surplusage; probative facts are surplusage 

and may be stricken out or disregarded”].) 

“In passing on the correctness of a ruling on a motion to strike, judges read allegations of a pleading 

subject to a motion to strike as a whole, all parts in their context, and assume their truth.” (Clauson v. 

Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  

Alter Ego Allegations  

“To recover on an alter ego theory, a plaintiff need not use the words ‘alter ego,’ but must allege 



 

 

 

sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation is 

treated as the sole actor.” (Leek v. Cooper (2011) 194 Cal.App.4th 399, 415.) “An allegation that a 

person owns all of the corporate stock and makes all of the management decisions is insufficient to 

cause the court to disregard the corporate entity.” (Ibid.)  

The FAC alleges that Defendant Valdez is the sole owner of Genesis and holds all of the corporate 

executive positions. (FAC at ¶12.) It additionally alleges that Genesis was a mere shell acting for the 

personal benefit of Defendant Valdez. (Id. at ¶13.) It also asserts that Defendant Valdez used the 

Genesis corporate entity to present inaccurate invoices to Plaintiff to induce him to pay for work 

either not performed or grossly overstating the value of the work performed. (Ibid.) Defendant would 

then demand payment be made immediately so that the funds could be transferred directly for 

Genesis to Defendant Valdez. (Ibid.) Such transfers, it is alleged, were intended to transfer assets from 

Genesis to Defendant Valdez “with the intention of making certain assets unavailable to satisfy a 

judgment in this action.” (Ibid.) Defendant Valdez also commingled his funds with that of Genesis, 

such that the “separate personalities of the corporation and its sole shareholder do not in reality 

exist.” (Id. at ¶14.)  

The above allegations claim that Defendant Valdez not only wholly owned Genesis, but used it to pass 

along fraudulent invoices, which he would then demand were paid immediately. Defendant Valdez 

would then transfer the funds paid to Genesis to himself, essentially using the Genesis bank account 

as his own personal account. These allegations, taken as true at this stage, are sufficient to show that 

there is a unity of interest between Genesis and Defendant Valdez.  

In addition, the allegations that Defendant Valdez would transfer the assets out of the corporation in 

an attempt to make it judgment proof, show that an unjust result could result if the corporation is 

treated as the sole actor, as the allegations imply that Genesis may be judgment proof if and when 

this matter is resolved. “The essence of the alter ego doctrine is not that the individual shareholder 

becomes the corporation, but that the individual shareholder is liable for the actions of the 

corporation.” (Leek v. Cooper (2011) 194 Cal.App.4th 399, 415.) The above allegations are sufficient to 

support Plaintiffs’ alter ego theory.  

Accordingly, Defendants’ Motion to Strike with regard to the alter ego allegations is denied.  

Punitive Damages Allegations 

Under Civil Code §3294, punitive damages may be awarded "[i]n an action for the breach of an 

obligation not arising from contract, where it is proven by clear and convincing evidence that the 

defendant has been guilty of oppression, fraud, or malice." (Civil Code § 3294(a) [emphasis added].) 

“The words ‘oppression, fraud, or malice in Civil Code section 3294 being in the disjunctive, fraud 

alone is an adequate basis for awarding punitive damages. [citations]’” (Las Palmas Associates v. Las 

Palmas Center Associates (1991) 235 Cal.App.3d 1220, 1239 quoting Glendale Fed. Sav & Loan Assn. v. 

Marina View Heights Dev. Co. (1977) 66 Cal.App.3d 101, 135; see also Nicholson v. Rose (1980) 106 

Cal.App.3d 457, 462 ["fraud itself implies malice" for punitive damages]). 

Plaintiff has adequately alleged his claim for fraud, i.e. Intentional Misrepresentation. (See Ruling on 

Demurrer.) As such, Defendants’ motion to strike the portion of the Prayer related to the Fifth Cause 



 

 

 

of Action for Intentional Misrepresentation is denied. 

 
 

  

 
    

9. 9:00 AM CASE NUMBER:  MSC22-00190 
CASE NAME:  SMITH VS. GENESIS SYSTEMS INTERNATIONAL 
 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLANT 
*TENTATIVE RULING:* 
 
 
Before the Court is Defendants Genesis Systems International, Inc. (“Genesis”) and Jon Valdez’s 

(“Valdez”) (collectively “Defendants”) Demurrer to Plaintiff Raymond Scott Smith, as an individual, 

and as trustee of the Raymond Scott Smith Trust dated February 6, 1996’s (“Plaintiff”) First Amended 

Complaint (“FAC”).  

Defendants demur to the Third Cause of Action for Unfair Business Practices in violation of Business 

and Professions Code section 17200 (“UCL”) on the basis that it fails to state facts sufficient to 

constitute a cause of action (California Code of Civil Procedure (“CCP”) §430.10(e).) Defendants also 

demur to the Fifth Cause of Action for Intentional Misrepresentation on the basis that it fails to state 

facts sufficient to constitute a cause of action (CCP §430.10(e)) and that it is insufficiently specific and 

therefore uncertain as to the Defendants. (CCP §430.10(f).)  

For the reasons set forth below, Defendants’ demurrer is overruled in part and sustained in part.  

Factual Background as set forth in the FAC 

Plaintiff owns a house located at 96 Camino Encinas, in Orinda, California (the “Property”). In April 

2016, Plaintiff entered into a contract with Defendants to perform house remodeling services at the 

Property. The original scope of work was for approximately $220,000. Defendants’ work was to be 

performed in accordance with plans prepared by an architect and structural engineers. At some point, 

Plaintiff replaced the architect and structural engineers with Defendants. Thereafter, numerous 

changes to the scope and nature of the work performed expanded them greatly. All told, the 

remodeling project at the Property continued through January 2021, at a cost in excess of $5,000,000.  

Plaintiff alleges that throughout the project, Defendants repeatedly misled him as to what was 

required, how much it would cost, and even charged for work not performed and/or not performed 

to an adequate standard.  

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) The Court treats the demurrer as 
admitting all material facts properly pleaded but disregards contentions, deductions, or conclusions 
of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. (1984) 68 Cal.App.4th 445, 
459.) 

The Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 



 

 

 

contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 

161 Cal.App.4th 242, 247.) A demurrer lies only for defects appearing on the face of the complaint or 

from matters of which the court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318.) The allegations in the complaint must be construed “liberally in favor of 

the pleader.” (Skopp v. Weaver (1976) 16 Cal.3d 432, 438.) 

“A demurrer for uncertainty is strictly construed, even where a complaint is in some respects 

uncertain, because ambiguities can be clarified under modern discovery procedures.” (Khoury v. 

Maly’s of California (1993) 14 Cal.App.4th 612, 616.) 

Analysis 

Unfair, Unlawful, and Fraudulent Business Acts and Practices – Bus. & Prof. Code §17200 et seq. 

“A plaintiff alleging unfair business practices under [the UCL] must state with reasonable particularity 

the facts supporting the statutory elements of the violation.” (Khoury, supra, 14 Cal.App.4th at 619.) 

“The Unfair Business Practices Act defines ‘unfair competition’ as any ‘unlawful, unfair or fraudulent 

business practice and unfair, deceptive, untrue or misleading advertising…’” (Bank of the West v. 

Superior Court (1992) 2 Cal.4th 1254, 1266 quoting Cal. Bus. & Prof. Code §17200.) To state a claim 

under the act, “one need not plead and prove the elements of a tort.” (Bank of the West v. Superior 

Court (1992) 2 Cal.4th 1254, 1267.) Instead, to properly state a claim for unfair competition under 

Section 17200, “a plaintiff must show that ‘members of the public are likely to be deceived’ by a 

particular business practice.” (No Doubt v. Activision Publishing, Inc. (2011) 192 Cal.App.4th 1018, 

1036.) 

Plaintiff maintains that he properly alleged a UCL claim because he properly alleged a claim for 

intentional misrepresentation. (Opp. at 4:19-24.) As noted, above, however, one need not plead and 

prove the elements of a tort for a UCL cause of action. Instead, Plaintiff must show that ‘members of 

the public are likely to be deceived’ by the actions of the Defendant. (No Doubt, 192 Cal.App.4th at 

1036.) There are no allegations showing that members of the public are implicated in any of the 

communications or issues in this case. Instead, as Defendants point out, this is a discrete dispute 

between a single customer and his general contractor. As such, any of the allegedly fraudulent 

statements (e.g. misleading invoices, statements regarding the scope of work on this project, the 

potential sale price of the Property upon completion) do not, and could not, pertain to the general 

public. As such, Plaintiff has failed to show how members of the general public could be harmed by 

the actions in this matter.  

In addition to the above, the FAC seeks the following relief on the third cause of action for violation of 

the UCL: (1) general and compensatory damages; (2) special and consequential damages; (3) 

reasonable attorney’s fees and costs of litigation; (4) pre-judgment interest; (5) costs of suit; and (6) 

“such other and further relief as the court may deem proper.” (FAC at 17:8-15.) Plaintiff has failed to 

allege that he is entitled to either of the two UCL remedies authorized by statute: restitution or 

injunctive relief.  (See, Bus. & Prof. Code, § 17203 and § 17204; Zhang v. Superior Court (2013) 57 

Cal.4th 364, 376 [no claim for compensatory or punitive damages can be recovered in a UCL action]; 

Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 179 

[attorney fees are not authorized in a UCL cause of action].) 



 

 

 

As alleged, Plaintiff’s UCL claim fails as it (1) does not show that members of the public are likely to be 

deceived, and (2) seeks damages and remedies not allowed under the UCL. Accordingly, Defendants’ 

demurrer to the third cause of action for violation of the UCL is sustained. Plaintiff is given leave to 

amend. 

Intentional Misrepresentation 

“The essential elements of a count for intentional misrepresentation are (1) a misrepresentation, (2) 

knowledge of falsity, (3) intent to induce reliance, (4) actual and justifiable reliance, and (5) resulting 

damage.” (Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 230-31.)  

“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 

element must be pleaded with specificity.” (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 

Cal.App.4th 1150, 1166.) “The specificity requirement means a plaintiff must allege facts showing 

how, when, where, to whom, and by what means the representations were made, and, in the case of 

a corporate defendant, the plaintiff must allege the names of the persons who made the 

representations, their authority to speak on behalf of the corporation, to whom they spoke, what 

they said or wrote, and when the representations were made.’” (Id. at 1166-67 quoting West v. 

JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 793.) 

Defendants argue that the FAC fails to allege specific instances or specific facts of alleged wrongdoing.  

The FAC alleges that during the entire course of the Parties’ relationship, i.e. from April 2016 through 

January 2021, Defendants “made numerous materially false statements.” The substance of those 

false statements included statements concerning (1) the progress of the work being performed; (2) 

the quality of the work performed; (3) the necessity of changes to the plans and specifications; (4) the 

timing of completion of the work; (5) the status of inspections by building department officials; and 

(6) the potential sale price of the Property once completed. (FAC at ¶20.) In addition, it alleges that 

invoices presented “were not accurate as to the actual work performed” and “grossly overstated the 

value of the work performed.” (FAC at ¶21.) These defects were such that “some of the invoices were 

entirely false.” (Ibid.) It also lays out by year the amounts of the invoices at issue.  (Ibid.)  

In addition, it is alleged that Defendants “convinced Plaintiff to alter the terms of the contract from a 

stipulated sum to time and materials under the false statement it would be a cost savings to Plaintiff,” 

and that Defendants “did not disclose to Plaintiff that time and materials contracts are not allowed” 

under the Business and Professions Code. (FAC at ¶19.)  

Although the FAC does not set forth specific dates when each and every of the materially false 

statements were made, given the length of the relationship at issue, Plaintiff is not required to set 

forth each and every specific instance of alleged material misrepresentation. As for the manner in 

which the statements were conveyed, the FAC states that they were made “verbally, by way of text 

message, by way of emails, and by way of statements made within invoices presented to Plaintiff.” 

(FAC at ¶20.)  

Defendants appear to argue that the Plaintiff is required to specifically allege each and every instance 

of fraud at the pleading stage. “To survive a demurrer, the complaint need only allege facts sufficient 

to state a cause of action; each evidentiary fact that might eventually form part of the plaintiff’s proof 



 

 

 

need not be alleged.” (C.A. v. William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 872 citing 

Golceff v. Sugarman (1950) 36 Cal.2d 152, 154.)  

A pleading of fraud “should be sufficient ‘to enable the court to determine whether, on the facts 

pleaded, there is any foundation, prima facie at least, for the charge of fraud.” (Committee on 

Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217 quoting Scafidi v. Western 

Loan and Building Co. (1946) 72 Cal.App.2d 550, 553.) The above facts are sufficient for the Court to 

determine that there is a foundation for Plaintiff’s fraud claims. Even if there are some ambiguities as 

to which invoices or emails are alleged to be fraudulent, such “ambiguities can be clarified under 

modern discovery procedures.” (Khoury v. Maly’s of California (1993) 14 Cal.App.4th 612, 616.) 

With regards to the corporate defendant, the FAC alleges that Defendant Valdez is the Responsible 

Managing Officer, sole shareholder, CEO, secretary, CFO, and sole director of Defendant Genesis. (FAC 

at ¶ 3, 12.) This shows that he had the authority to speak on behalf of Genesis.  

Given the above, Defendants’ demurrer to the fifth cause of action for intentional misrepresentation 

is overruled.  

 
 

 

  

 
    

10. 9:00 AM CASE NUMBER:  MSC22-00200 
CASE NAME:  ROARK VS CITY OF ANTIOCH 
 HEARING ON DEMURRER TO:  PLAINTIFFS COMPLAINT 
*TENTATIVE RULING:* 
 
Hearing dropped by Court. 1st Amended Complaint has been submitted for filing through One Legal.  
 

 

  

 
    

11. 9:00 AM CASE NUMBER:  MSC22-00272 
CASE NAME:  DALIA CORTES VS ANDREW PEREZ 
 MOTION  STRIKE PORTIONS OF COMPLAINT+0002-0003-0004+ 
*TENTATIVE RULING:* 
 
Hearing dropped at the request of moving party per Notice of Withdrawal received in D7 7/12/22 
 

 

  

 

 

 
    

12. 9:00 AM CASE NUMBER:  MSC22-00452 
CASE NAME:  GNR HOLDINGS VS COMPLETE SOLAR 



 

 

 

 HEARING IN RE:  APPLICATION FOR ADMISSION OF EUGENE GEEKIE PRO HAC VICE 
*TENTATIVE RULING:* 
 
Unopposed motion granted. 
 

 

  

 
    

13. 9:00 AM CASE NUMBER:  MSC22-00492 

CASE NAME:  GREESON VS. QUICKEN LOANS 
 HEARING ON MOTION OR PRELIMINARY INJUNCTION 
FILED BY PLAINTIFFS 
*TENTATIVE RULING:* 
 
Plaintiffs’ motion for a preliminary injunction is continued by the Court to August 12, 2022, at 
9:00 a.m., in Department 7.   The demurrer currently set for July 22, 2022, is continued to the same 
date and time.  The temporary restraining order issued on May 20, 2022, shall remain in effect 
through the continued hearing date. 

 
 

  

 
    

14. 9:00 AM CASE NUMBER:  MSC22-00520 
CASE NAME:  POHYAR VS CITY OF CLAYTON 
 HEARING ON DEMURRER TO:  TO COMPLAINT 
*TENTATIVE RULING:* 
 
 

Defendant City of Clayton’s demurrer is sustained with leave to amend. Plaintiff may file and 
serve a first amended complaint by August 12, 2022.  

 
Factual Background 
 
Plaintiff purchased a property on Kelok Way in 2017. Before purchasing the property, Plaintiff 

learned that the property was red tagged by the City. The red tag notice stated that the house on the 
property was marked uninhabitable “Due to the (STRUCTURE BEING LOCATED ON THE TOP OF A 
SLOW MOVING LAND SLIDE) That is affecting this property's front and side Yards as well as the public 
street in front of this property.” (Comp. ¶4.) The Notice regarding the “Red Tag” further provided that 
for it to be lifted and occupancy of the house permitted, “the owner or buyer must contact a 
Registered Soil or Geotechnical Engineer to have a plan prepared to fix or stabilize the landslide and 
to repair the front and side yard as well as the damaged associated street improvements.” (Comp. 
¶4.) The red tag also provided that any plans regarding the property must be submitted to and 
approved by the City. (Comp. ¶4.) 
 

Plaintiff hired two different engineers that found the problems with the property were from 
settlement and poor water management and not from a landslide. (Comp. ¶¶6-9.) The City does not 



 

 

 

have an engineer on staff and instructed Plaintiff to provide his information to a contract engineer 
(Alman). Plaintiff alleges that Alman did not properly consider the information from Plaintiff’s 
engineers. (Comp. ¶¶8, 9, 11.) Plaintiff alleges that Alman may have been unfair to Plaintiff because 
Alman had planned to purchase the property on Kelok Way. Plaintiff also alleges that Alman was fired 
in 2021. (Comp. ¶21.)  

 
Plaintiff alleges that the City has allowed subdivision to be built on cheap unsafe slab 

foundation, but did not red tag the other homes in the area. (Comp. ¶22.) Plaintiff sent the City a 
letter on Augsut 30, 2021 providing all engineers investigation and recommendations and some photo 
evidences, but never heard from the City. (Comp. ¶23 and ex. E.)  

 
Plaintiff is suing for (1) Negligence , (2) Negligence, (3) “all engineers investigation and 

recommendations show no discovery of any land slide” and (4) Negligence and Unlawful Act. It 
appears that the first two negligence causes of action are based the City’s red tag notice. The third 
cause of action appears to be based on the theory that the City should have accepted Plaintiffs’ 
engineers’ reports and found the property was not at risk from a landslide. The final negligence cause 
of action relates to a claim that the City should not have let the houses in this area be built with slab 
foundation.  

 
Analysis 
 
The City demurs to each cause of action and to the entire complaint based on uncertainty and 

the failure to state a cause of action.  
 
Municipal liability is governed exclusively by statute, and a public entity may only be held 

liable as provided by statute. (Gov. Code § 815 subd. (a) [“[a] public entity is not liable for an injury, 
whether such injury arises out of an act or omission of the public entity or a public employee or any 
other person.”) In order to state a cause of action for government tort liability “every fact essential to 
the existence of statutory liability must be pleaded with particularity, including the existence of a 
statutory duty.” (Zuniga v. Housing Authority (1995) 41 Cal.App.4th 82, 96 [quoting Searcy v. Hemet 
Unified School Dist. (1986) 177 Cal.App.3d 792, 802].) 

 
Plaintiff’s complaint identifies several Government Code sections, but it is unclear which 

specific section applies to each cause of action. For example, in the first cause of action Plaintiff lists 
Government Code sections 815-820. Elsewhere Plaintiff discusses different Government Code 
sections, including 815.2, 815.6 and 820, but those discussions occur before and after the specific 
causes of action (Comp. p.7 and 15.) Plaintiff has not alleged a specific statutory basis for each cause 
of action. On this ground, the demurrer to all causes of action is sustained with leave to amend.  

 
The City also points out that public entities and public employees are immune from liability 

“for an injury caused by the issuance, denial, suspension or revocation of, or by the failure or refusal 
to issue, deny, suspend or revoke, any permit, license, certificate, approval, order, or similar 
authorization where the public entity or an employee of the public entity is authorized by enactment 
to determine whether or not such authorization should be issued, denied, suspended or 
revoked.”(Gov. Code §§ 818.4, 821.2.) Public entities and public employees are also immune from 
liability the "failure to make an inspection, or by reason of making an inadequate or negligent 
inspection, of any property . . . for the purpose of determining whether the property complies with or 



 

 

 

violates any enactment or contains or constitutes a hazard to health or safety" (Gov. Code §§ 818.6, 
821.4). Since Plaintiff has not sufficiently alleged a basis for liability against the City it is too early to 
determine if the City is immune. That being said, the City’s immunity arguments appear to apply to 
the Complaint and Plaintiff should consider the City’s immunity arguments when amending his 
complaint.  

 
The City also argues that Plaintiff did not file a Government Claim. “As part of the California 

Tort Claims Act, Government Code section 900 et seq. establishes certain conditions precedent to the 
filing of a lawsuit against a public entity. As relevant here, a plaintiff must timely file a claim for 
money or damages with the public entity. ([Gov. Code] § 911.2.) The failure to do so bars the plaintiff 
from bringing suit against that entity. ([Gov. Code] § 945.4.)” (State of California v. Superior 
Court (2004) 32 Cal.4th 1234, 1237.) The failure to timely file a government claim can be raised by 
demurrer. (Ibid.)  

 
A government claim must include specific information, including:” (d) A general description of 

the indebtedness, obligation, injury, damage or loss incurred so far as it may be known at the time of 
presentation of the claim…. “(f) The amount claimed if it totals less than ten thousand dollars 
($10,000) as of the date of presentation of the claim, including the estimated amount of any 
prospective injury, damage, or loss, insofar as it may be known at the time of the presentation of the 
claim, together with the basis of computation of the amount claimed. If the amount claimed exceeds 
ten thousand dollars ($10,000), no dollar amount shall be included in the claim. However, it shall 
indicate whether the claim would be a limited civil case.” (Gov. Code, § 910.) Plaintiff alleges that he 
sent a letter to the City’s mayor on August 30, 2021 and that letter is attached to the complaint. 
(Comp. ex. E.) The August letter does not meet the requirements of Government Code section 910. It 
does not provide a general description of the damage or loss and state whether the claim would be a 
limited or unlimited civil case.  

 
Finally, the City points out that Plaintiff has not alleged all of the elements required for a 

negligence claim and that claims three and four also fail. (See, Demurrer Memorandum p. 8-9.)    
 
The City’s requests for judicial notice are granted.  
 
Plaintiff’s requests for judicial notice are denied as these are not matters appropriate for 

judicial notice.  
 
 

 

  

 

 

 

 
    

15. 9:00 AM CASE NUMBER:  MSC22-00520 
CASE NAME:  POHYAR VS CITY OF CLAYTON 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 



 

 

 

 
Recommended TR: 

Defendant City of Clayton’s motion to strike is denied without prejudice. In the 

accompanying demurrer, Plaintiff has been given leave to amend his complaint. When amending his 

complaint, Plaintiff should consider the City’s arguments in this motion, including that several of the 

paragraphs in the complaint are not included in any of the causes of action.  

 
 

  

 
    

16. 9:00 AM CASE NUMBER:  MSN20-1413 
CASE NAME:  SAVE LAFAYETTE VS CITY OF LAFAYETTE 
 MOTION  ATTORNEYS' FEES UNDER CCP 1021.5+0005+ 
*TENTATIVE RULING:* 
 
Continued to 8/12/22 at 9 a.m. by Stipulation 
 

 

  

 
    

17. 9:00 AM CASE NUMBER:  MSN21-1450 
CASE NAME:  DOE VS KEEFER 
 HEARING IN RE:  PETITION FOR WRIT OF MANDATE 
*TENTATIVE RULING:* 

 
 
The hearing is continued by the Court to 9:00 a.m. on July 29, 2022. 
 

 

  

 
    

18. 10:00 AM CASE NUMBER:  MSC16-01652 
CASE NAME:  BOWERS V PRICELESS 
 JURY TRIAL  SHORT+5+ 
*TENTATIVE RULING:* 
 This case was reassigned for all purposes to Dept. 18 at the Ex Parte appearance to continue the trial 
date on 7/13/22. A trial setting conference has been set on 7/19/22 at 8:30 a.m. in Dept. 18 
 

 

  

 
    

19. 10:00 AM CASE NUMBER:  MSC18-01620 
CASE NAME:  BILTON VS HAFIZ 
 COURT TRIAL  SHORT+5+ 
*TENTATIVE RULING:* 



 

 

 

 
The Defendant has, on the eve of trial, filed three documents and has demanded a ruling on them 
before trial commences as scheduled. They are; 

1. A  “request for short trial continuance: 
2. A …”request of trial judge to recuse himself pursuant to CCP §§ 170.1, 170.3 and 170.6 et 

seq.” 
3. 3. Notice of intention to appear at trial remotely. 

 
For the reason stated below, all three of these purported filings are procedurally and legally infirm: 
 
 
First, the challenge to the judge. Defendant’s purported disqualification motion contains a series of 

fatal procedural and substantive defects including: (1) filing a motion that is not personally served on 

the judge; (2) seeking disqualification based merely on speculation that the judge has somehow 

discussed this case with the mediator (which is totally untrue);  (3) failing to allege any facts 

constituting cognizable grounds for how the “judge believes his [ ] recusal would further the interest 

of justice” pursuant to Section 170.1(a)(4)(A)(i), or how any person “might reasonably entertain a 

doubt that the judge would be impartial” pursuant to Section 170.1(a)(6)(A)(iii) and (4) neglecting to 

file a “verified” statement, supported by any points and authorities.  

“A judge has a duty to decide any proceeding in which he or she is not disqualified.”  Cal. 

Code Civ. Proc. § 170.  However, a party may challenge a judge for cause by filing a written and 

verified statement “setting forth the facts constituting the ground for disqualification.”  Cal. Code Civ. 

Proc. § 170.3(c)(1) (emphasis added).  Oral disqualification motions are insufficient.  See id.  The law 

further requires the written statement be presented “at the earliest practical opportunity after 

discovery of the facts constituting the ground for disqualification.”  Id.  Where a statement of 

disqualification is untimely or discloses no legal grounds for disqualification on its face, the judge 

against whom it is filed may order it stricken.  See Cal. Code Civ. Proc. § 170.4(b).   

The California Supreme Court has long-held that disqualification statements containing 



 

 

 

conclusory allegations, or allegations based upon information and belief, are facially deficient and the 

judge against whom they are filed may strike them.  See e.g., People v. Sweeney, 55 Cal. 2d 27, 35 

(1960) (citations omitted); Keating v. Sup. Ct. of San Francisco, 45 Cal. 2d 440, 443-44 (1955); Neblett 

v. Pac. Mut. Life Ins. Co., 22 Cal. 2d 393, 401 (1943); See also, In re Marriage of Lemen, 113 Cal. App. 

3d 769, 789 (1980).  Conclusory allegations supported only by reference to copious transcripts are 

facially inadequate and may be stricken.  In re Morelli, 11 Cal. App. 3d 819, 843-44 (1970) (citations 

omitted), partially overruled on other grounds, Cedars-Sinai Imaging Medical Group v. Sup. Ct., 83 Cal. 

App. 4th 1281, 1287 (2000); See also, Urias v. Harris Farms, Inc., 234 Cal. App. 3d 415, 426 (1991) 

(recognizing that allegations based on information and belief are generally insufficient).   

Furthermore, where the alleged bias is based on a party’s subjective dissatisfaction or speculation 

with the judge’s rulings, the judge may properly strike the statement because it does not establish the 

requisite reasonably objective standard of actual bias.  See e.g., Stanford Univ. v. Sup. Ct., 173 Cal. 

App. 3d 403, 407-08 (1985); See also, United Farm Workers of Am. v. Sup. Ct., 170 Cal. App. 3d 97 

(1985).   

The “request to the trial judge to recuse himself…” dated 7/11/22 is hereby stricken. 

 

 

Second the request for short trial continuance. This request filed 3 days before trial, without setting a 

hearing date, without an ex parte hearing before trial is legally and factually deficient. No good cause 

has been set forth and most importantly, the pro-per Plaintiff has not agreed to this. The Plaintiff has 

a right to an in person trial. The parties are ordered to appear for trial in person, on Monday July 18th  

at 10 a.m. Notwithstanding the lack of merit in the request, the court has provided, in effect, a 3 day 



 

 

 

continuance. 

 

Third, the request to appear remotely. Apparently the Defendant’s counsel believes there is some 

right to appear remotely at scheduled trials. There is no such right. The representation to the clerk 

that a denial of this request will result in counsel travelling over 250 miles, is not accurate. Counsel’s 

offices are in Menlo Park and the distance from there to the courthouse appears to be 61 miles. The 

parties are to appear for their trial on Monday July 18th at 10 a.m. in person. 

The parties were notified of this ruling by email, in addition to this posting.  Any arguments on these 

rulings will be in person on Monday July 18th at 10 a.m. 

 

 
 

  

 
    

20. 10:00 AM CASE NUMBER:  MSC18-02060 
CASE NAME:  WENCE VS. CRUZ 
 JURY TRIAL  LONG+8+ 
*TENTATIVE RULING:* 
 
Case settled. Trial dropped from calendar.  

 

  

ADDON 

 

21. 9:00 AM CASE NUMBER:  MSC22-00190 
CASE NAME:  SMITH VS. GENESIS SYSTEMS INTERNATIONAL 
 HEARING ON CMC & OSC RE: WHY DEFENDANTS ANSWERS SHOULD NOT BE STRICKEN FOR 
FAILURE TO APPEAR FOR 7/12/22 CMC 
*TENTATIVE RULING:* 
 
Continued to 10/3/22 at 8.30 a.m. in D-18. The case is reassigned for all purposes to Judge Danielle 
Douglas, with effect from 7/18/22. 
 

 

   



 

 

 

 


